IIAC Paper No. 5/99








Information Infrastructure Advisory Committee





1998 Review of Fixed Telecommunications 


Telecommunication (Amendment) Bill 1999





INTRODUCTION


�		This paper briefs Members on the Telecommunication (Amendment) Bill 1999(Annex A) which seeks to enhance competition safeguards, improve interconnection and access arrangements for telecommunications services, streamline licensing procedures and provide the Telecommunications Authority (TA) with powers over certain technical areas.


BACKGROUND 


2.		On 3 September 1998, we published a Consultation Paper entitled "1998 Review of Fixed Telecommunications - A Considered View" (the Review) for public consultation.  Chapter 6 of the Review set out proposals to update the Telecommunication Ordinance. On 8 February 1999, in the Legislative Council Panel on Information Technology and Broadcasting, we announced decisions on the principles of legislative amendments to improve the regulatory environment for the telecommunications industry. On 12 February 1999, the Working Group on Physical Infrastructure discussed this issue in IIAC-WGPI Paper No. 3/99 and the discussion was reported to the Information Infrastructure Advisory Committee meeting held on 26 February 1999.


Overview of the legislative proposals


3.		The aims of the proposed amendments to the Telecommunication Ordinance, as set out in the Review, are to -


(a)	consolidate the provisions for the promotion of fair competition in the market for public telecommunications services, particularly to incorporate into the Telecommunication Ordinance such conditions already written in the Fixed Telecommunications Network Service (FTNS) licence;


(b)	update, consolidate and clarify certain provisions concerning access to land and interconnection which are already in existence in the Telecommunication Ordinance.  In particular, there is a proposal to extend to mobile telecommunications operators rights of access to land on a cost-plus basis;


(c)	streamline licensing procedures to cope with the rapid developments in the telecommunications industry; and


(d)	provide the Telecommunications Authority (TA) as the statutory regulator with explicit legal powers in areas like radio spectrum management and technical standards.


�A copy of the relevant sections of the Telecommunication Ordinance which are being amended by the Bill is at Annex B.  A copy of the Telephone Ordinance which is being repealed by the Bill is at Annex C.  


4.		Proposals to adapt the Telecommunication Ordinance to bring it into conformity with the Basic Law and with the status of Hong Kong as a Special Administrative Region of the People's Republic of China will be the subject of a separate exercise.


Functions and Powers of the Telecommunications Authority 


�5.		The services of the Office of the Telecommunications Authority Trading Fund (OFTATF) are set out in Schedule 1 of the Legislative Council Resolution on the establishment of the OFTATF under the Trading Funds Ordinance at Annex D.  Our proposed amendments to the Telecommunication Ordinance will further spell out the scope of the TA's authority. We do not, therefore, consider it necessary to set out explicitly the functions of the TA in the Telecommunication Ordinance. 


6.		We have considered carefully the decision-making powers of the TA.  These powers should be exercised in a transparent manner, after appropriate consultation and in a timely manner. We propose that the TA, in exercising his powers under the Telecommunication Ordinance, should be required to give his reasons in writing when making a determination, direction or decision. We do not propose a general obligation of consultation as there are many decisions which need to be taken by the TA on a routine basis.  It is already the practice of the TA to consult relevant parties prior to making significant decisions.  We propose to formalise this by including in the Telecommunication Ordinance  provisions on consultations and the requirement to issue guidelines for the exercise of powers, including those relating to the creation of class licences, determination of dominance, formulation of spectrum plans and designation of frequency bands for spectrum utilisation fees.


7.		One point raised by Hong Kong Telecom (HKT) was whether the existing or the proposed powers of the TA amounted to judicial powers.  We consider that the TA's powers are those necessary for a licensing authority to carry out its functions effectively.  Through the requirements for the TA to consult and issue guidelines on the exercise of his power (see paragraph 6 above) and to give reasons in writing for his decision, the TA's powers are subject to sufficient public scrutiny. The existing system whereby appeals against the TA's decisions are by means of judicial review has worked well and has general support in the industry. We do not propose any changes to the present arrangements.  


8.		We propose to add a provision for the Policy Secretary responsible for telecommunications (i.e. the Secretary for Information Technology and Broadcasting (the Secretary)) to issue directions in writing (which will be published in the Gazette) on how the TA is to exercise his functions and powers under the Telecommunication Ordinance.  We expect that this power of policy direction would be exercised only rarely, as it is important for the TA to be, and to be perceived to be, independent.  One example of a policy direction which may be issued would be to direct the TA not to issue certain categories of licences which the TA would otherwise be empowered to issue during a period specified in the direction.  


Licensing


9.		Under the present licensing framework provided under the Telecommunication Ordinance, the Chief Executive in Council has a general licensing power and a power to grant exemption from licensing.  The TA may grant licences in the forms specified in the Telecommunication Regulations.  This licensing framework has been found to be too inflexible and inefficient to cope with developments in the telecommunications industry, especially in the light of rapid technological advances.  At the same time, making exemptions from licensing may reduce too much the control over services or equipment which are the subject of exemption orders.


10.		To enable the TA to act quickly and responsively to new technology and service offering, we propose the following licensing framework -


(a)	the Chief Executive in Council should continue to prescribe the conditions in, and issue, exclusive licences - this is essentially a reserve power as we anticipate that this power will rarely be used; we will ensure that the operation of this power will be consistent with our obligations under the World Trade Organisation.


(b)	the Secretary should prescribe, after consultation with the industry, the general conditions of carrier licences (for example, FTNS licences and Public Radiocommunication Services (PRS) licences) which the TA may issue�; 


(c)	the TA should issue the carrier licences prescribed by the Secretary, and should prescribe the conditions in, and issue, all other licences provided under the Telecommunication Ordinance; and


(d)	a new system of class licences to cover the supply of certain telecommunications services and to operate certain networks should be introduced.  Taking account of the representations received from the industry, we propose that the scope of the intended class licences and their terms and conditions should be determined by the TA after consultation with the industry.  Strict time limits on consultation are proposed to ensure that, where warranted, such class licences can be created expeditiously.  Under a class licence, there would be no need for a person intending to supply the specific services or to operate the specific facilities to apply for an individual licence, provided that he complies with the conditions of the class licence.  If he does not comply with those conditions, then he will be in breach of the Telecommunication Ordinance and be liable to the penalties for operating without a licence.  For certain class licences, the TA may require persons intending to operate such facilities or services to register their contact details with him.  The class licence system is intended over time to replace the system of Exemption Orders, thus bringing within the licensing framework the subjects of such Orders (e.g. telephone equipment) rather than leaving them outside.


11.		The present licensing system is a facilities-based licensing system.  Any persons who wish to establish or maintain any means of telecommunications for the purpose of providing public telecommunications services are required to possess a licence - one of the types of licences set out in paragraph 10 above. We propose to extend the requirement for licensing to persons who provide non-facilities-based services, such as international calling cards marketed in Hong Kong, to protect consumers.  If enacted, our licensing system will become a facilities-based as well as a service-based one.


Competition Safeguards


(a) General


12.	Our proposals in the Review on competition safeguards attracted many comments and were a major concern of the three existing new Fixed Telecommunications Network Service (FTNS) licensees2.  There had been concern that significant powers of the TA over licensees derived from provisions in the licences rather than through the primary legislation.  To redress this and to apply competition safeguards to the whole telecommunications industry, we propose that the provisions in the licences relating to competition safeguards should, with suitable amendments, be placed in the principal Ordinance.  The industry has generally welcomed this incremental approach based on familiar powers but with uncertainties removed.  We have adopted a broadly similar approach in the concurrent Review on Television Policy.  We therefore consider that the TA and the Broadcasting Authority (BA), which are familiar with regulating their respective industries, should continue to do so. We do not consider it advisable to set up an authority, encompassing both broadcasting and telecommunications, at the present time.


13.	A major concern of the three existing new FTNS licensees related to the speed with which complaints about the dominant operators' activities could be investigated and remedies (and penalties) determined.  Bringing the provisions relating to competition safeguards into the principal Ordinance and clarifying the powers of the TA in this respect will reduce the time taken by the TA in investigating and considering alleged breaches and reaching a decision.  Fairness in decision-making is equally important and we will ensure that this is not compromised.  The major concern of Hong Kong Telecom (HKT) over this proposal was that the competition safeguards, which are derived primarily from the FTNS licence conditions, are outdated and penalise too heavily the dominant operator (i.e. HKT itself) at the expense of consumer benefit.


14.	We have consulted further on the measures to assist the TA in his investigations of breaches of the Telecommunication Ordinance or licence conditions, particularly related to anti-competitive conduct. Operational experience has shown that it is necessary to obtain information from customers to determine whether a breach has or has not occurred.  Sometimes, this information is provided voluntarily.  But where this is not the case, we propose that the TA should be able to apply to a magistrate for an order to require the information relevant to the alleged breach to be provided by the non-licensee concerned.  This is to provide a safeguard for the non-licensee to ensure that there is independent assessment of the TA's requirement for the requested information.  The information obtained would be treated in confidence and would not be released without the consent of the non-licensees.


(b) Penalties


15.	A major concern of respondents was that the penalties for the breaching of licence conditions were too low, even with the proposed ten-fold increase in penalties (from $20,000 to $200,000 for the first occasion of a failure to comply; $50,000 to $500,000 for a second; and $100,000 to $1,000,000 for a third and subsequent occasions.).  We have examined the penalties available in other jurisdictions where the penalties for breaching competition safeguards relate to the economic benefits derived by the transgressor company or the harm caused to the competitors and consumers.  We have concluded that the maximum penalty which the TA should be empowered to make should be increased to $1 million per breach. But for cases where the TA considers the maximum penalty which he can impose insufficient, he should be able to pass the case to the Court of First Instance which would be empowered to -


(i)	determine, if appropriate, the case; and 


(ii)	impose fines of up to 10% of the turnover of the company in the concerned market segment in the relevant period or $10 million per breach, whichever is the higher.  


We also consider that the TA should have powers to compel the licensees to take remedial publicity action and that he should be able to suspend that part of a licence to which the breach relates.  Consequently the licensee may find that for the period of suspension, some of the hitherto licensed services or means of telecommunication are prohibited.


16.	The three existing new FTNS licensees commented that under our original proposal on civil remedies, there would be a two-step process for bringing a civil action.  A person would only be able to bring such an action after a failure to comply with the TA's Determination.  We put forward this two-step process - Determination and the contravention - after consultation, and in order to reduce excessive litigation.  But to take account of the further views expressed, we now consider that the civil remedy should be available concurrently with the TA's Determination where the Determination relates to breaches of competition safeguards or to misleading or deceptive practices.  The intention is that a plaintiff would be able to recover his actual financial loss arising directly from the civil wrong. Action must commence within three years after the commencement of the breach or the imposition of penalty by the TA or the court as the case may be, whichever is the later.  


17.	There were some concerns on whether the power of the TA to levy penalties and to investigate cases was appropriate.  We consider that this is a proper function given by statute for a regulatory authority to maintain order in its field.  For instance, in Hong Kong the BA has the power to investigate complaints as well as to impose a financial penalty.  In the UK, the telecommunications industry regulator, OFTEL, will also be given the power to impose a financial penalty under the Competition Act approved by the UK Parliament.  The European Commission also has powers to impose a financial penalty.


(c) Anti-competitive Practices


�18.		On our proposal to introduce a new provision, based on General Condition 15 of the FTNS licence (see Annex E), only HKT has commented.  HKT opined that  given the subjectivity inherent in the provision "in the opinion of the Authority" and the lack of appeal on merits, the powers of direction of the TA and the third party's right of action (see paragraph 16 above) would create an unjust regulatory environment.  However, our proposal is that the TA may issue guidelines as to whether any conduct would in his opinion have the purpose or effect of anti-competitive conduct.  Indeed, the TA has already issued similar guidelines under current legislation which constrain him in his action and if the TA should deviate from these guidelines, the TA would run the risk of judicial review.  In this respect, the TA acts as objectively as possible, but total objectivity is not possible to set out in statute in advance to cope with the varied conditions of the market.  HKT's other point seemed to be related to the lack of general competition law in Hong Kong and that the telecommunications sector had been unfairly singled out for the sectoral application of competition law.  However, it has long been a policy that this sector should be subject to such regulatory control because of the characteristics of this market and one of the purposes of the proposed legislation is to bring the competitive safeguards provisions currently set out in the FTNS licence into the principal Ordinance.


(d) Abuse of Position


19.		We propose a provision based on General Condition 16 (see Annex E) of the FTNS licence to apply only to a dominant operator in a telecommunications market.  At present only HKT is dominant in the fixed telecommunications market.  There is no dominant operator in the mobile telecommunications market.  It is possible in the future that an operator will gain dominant operator status in the other telecommunications market segments.


20.		HKT was the only respondent to comment directly on this proposal.  While it  appeared from HKT's  general comments that the other FTNS licensees were satisfied with the provision in the FTNS licence on which this proposal was based, these  other FTNS licences  wanted investigations of abuse of position completed more quickly and offences penalised more heavily.  Another concern was to ensure that affiliates of a dominant operator were not used to circumscribe dominant operator control, e.g. to provide a free fixed line with the purchase of mobile telecommunications services or Internet services.


21.		In its submission, HKT was keen to restrict the application of dominance to the particular market segment in which it was dominant.  This generally accords with our intention - we do not intend to place dominant operator control over Hong Kong Telecom CSL (HKTCSL) on the grounds that the Hong Kong Telephone Company (HKTC) is dominant in the fixed market.  But HKT's proposals went too far and could allow, for instance, HKTCSL to promote services in a market in which its affiliate, HKTC, is dominant - one of the concerns of the existing new FTNS operators. HKT suggested that the TA should be empowered to issue guidelines as to the conduct which would amount to an abuse of position.  This is now provided for.


(e) Misleading or Deceptive Conduct


22.		We propose a provision that licensees should not engage in misleading or deceptive conduct. HKT suggested that the TA might issue guidelines on what would constitute misleading or deceptive conduct.  This is acceptable to us.  HKT suggested to restrict deceptive conduct to conduct that deceives end-users.  This is unacceptable.  Although our main focus is on protecting end-users, we cannot agree to standing by while other users are subject to misleading or deceptive conduct (ultimately it may be customers of those users who suffer).


(f) Non-discrimination


23.		We propose a new provision based on General Condition 20(4) (see Annex E) of the FTNS licence which would only apply to exclusive licensees or carrier licensees which were in a dominant position.  HKT did not consider this necessary as, in its view, it was duplicative of the provision in paragraphs 14 and 22 above, and the Australian law on which our provision was based had been repealed.  However, HKT also recognised that the provision was to address a feature of Hong Kong's telecommunications market and had suggested various changes. One of HKT's suggestions was to allow it to promote service to disadvantaged persons on more favourable terms.  There are some attractions to this - for example, in providing cheaper full services for the elderly living alone or cheaper Internet services to schools.  But we have to recognise that competitive advantages may be obtained from offering such services, and costs would have to be at least at Long Run Average Incremental Costs (LRAIC) level.


(g)	Powers of the TA in relation to services with places outside Hong Kong 


24.		We propose a new provision based on Special Condition 3 (see Annex E) of the FTNS licence of HKT and Special Condition 18 (see Annex E) of the Public Non-exclusive Telecommunications Services licence for external telecommunications services to provide for the TA to give directions to a licensee in relation to places outside Hong Kong such that any arrangement the licensee may make, for instance with an affiliate, does not have the purpose or effect of distorting competition.  


(h) Tariffs


25.		We propose a provision based on General Condition 20 (see Annex E) of the FTNS licence to require licensees to publish tariffs and not to charge more than those tariffs.  A dominant operator would also not be able to price below these tariffs or the set discounts. Although the proposal was based on an existing provision, it had attracted highly divergent views, with New T & T suggesting that the tariffing process for dominant operator should be strengthened and HKT suggesting that the regulation should be relaxed.  In addition, in the past both Hutchison and New T & T had suggested that licensees should not have an obligation to publish tariffs.  On the latter, we disagree as such publication provides basic consumer protection by establishing a maximum price for the service.


26.		In theory as competition develops, tariffing rules should get more relaxed and, as in Australia, wither away.  However, HKT has in the past year offered services for which it had not yet received approval, to the detriment of its competitors.  New T & T proposed that a dominant operator should not offer a tariff for a service unless that tariff had been approved by the TA.  New T & T further suggested that the TA should have the power to review a tariff at any time.  We consider that under our provisions, the TA will have such a power, if the tariffs are at that stage distorting competition or constitute an abuse of position (whether too low or too high a tariff in the changed circumstances since the last approval).  There is no need for a separate power.


27.		Regarding the speed with which tariffs are approved, the TA is consulting the industry on proposals to streamline the tariffing procedures.  The TA will issue a Statement on this after the consultation exercise.


(i) Price Control 


28.		We propose to re-enact section 3 of the Telephone Ordinance to permit the Secretary to provide for price control.  HKT argued that the price-capping regime envisaged by this provision was out of step with developments in the telecommunications market.  It also argued that the proposal  was inconsistent with clause 2.1(b) of the Framework Agreement by which the Government agrees not to exercise this form of price control on exchange line rental, and to repeal the Telephone Regulation.  We do not accept that argument, but agree that it would be unlikely for us to use this power for as long as the Framework Agreement is in operation (i.e. until September 2006).


Interconnection and access to telecommunications services


(a) Interconnection


29.	The three new FTNS licensees generally welcomed the proposals in the Review for amendments to the Telecommunication Ordinance in order to clarify the powers of the TA on interconnection. The clarifications we propose are that the TA be given unequivocally the powers to make a Determination on interconnection at any technically feasible point, (i.e. including the local loop) and on such terms (including those which are cost-based) as appear to the TA to be fair compensation for access to and use of the appropriate part of the network or line. The new FTNS licensees continued to express concern about the way in which Type II interconnection had been frustrated by the excessively slow manner in which Hong Kong Telecom (HKT) has implemented the existing interconnection agreements.  HKT for its part had found it difficult to accept that Type II interconnection as practised in Hong Kong was a legitimate solution to a policy concern to speed up network roll-out.  There is now a new spirit of co-operation in the industry.  Through TA's mediation, HKT and the existing three new FTNS licensees have drawn up a code of practice for the implementation of Type II interconnection agreements to speed up the process.  This code of practice came into effect on 19 April 1999.


(b) Access to buildings and land


30.	Under section 14 of the Telecommunication Ordinance, the TA may authorise a licensee to place and maintain telecommunication lines upon land which, by virtue of section 19A, includes the �common parts� of buildings.  When a licensee is so authorised by the TA - primarily the FTNS licensees and the subscription television broadcasting licensee (Hong Kong Cable Television Limited) - the licensee has a right under section 14 to enter the land to place and maintain telecommunication lines.  However, there is no specific provision in section 14, or elsewhere in the Ordinance, for the enforcement of such a right.  If the developer, landlord or other person with the appropriate interest in the land does not allow the licensee to exercise its right, the licensee has to apply for a court order to enforce the right.  The TA has no jurisdiction over the developer, landlord or other person with the appropriate interest in the land as they are not licensees.


31.	Many submissions to the Review referred to difficulties in gaining access into buildings to extend the coverage of the fixed networks because of failure to obtain the necessary cooperation from the developers and landlords.  They complained about discriminatory treatment of fixed network operators in some cases and the lack of expeditious and certain channels to enforce the right under section 14.  Difficulties in building access had been cited as one of the major factors contributing to the slow development of competition in the supply of local fixed lines.  We propose to amend section 14 to empower the TA to intervene if the licensees encounter difficulties in enforcing the right of access.  Specifically, we propose that the TA should be empowered to issue a certificate certifying that a licensee has the right of access under section 14 to land specified in the certificate in order to place and maintain telecommunication lines in, over or upon the land.  The certificate would be sufficient evidence of the rights of the licensee and if the person with the appropriate interest in the land does not allow the licensee access it would be open for the licensee to apply to the court for an injunction.  The usual penalties will apply if the injunction is not heeded. 


32.		On improving the right of access to telecommunications services, we propose making it clear that the proposal to void any term in an agreement, deal or contract that restricts the rights of residents to access telecommunications services of their choice is intended only to be prospective in effect.  


33.		We also propose to reinstate the right previously contained in a repealed section of the Telephone Ordinance for FTNS licensees to lay telecommunications lines on the seabed within the waters of Hong Kong and to manage such lines in a similar manner to the way in which telecommunications lines on land are managed.  Similar provisions for telecommunications lines in waters outside Hong Kong are contained in the Submarine Telegraph Ordinance.


34.		Our policy intention is that there should be ubiquitous coverage for mobile telecommunication services.  With eleven mobile phone networks operated by six operators, competition in our mobile radiocommunications market is intense and air-time charges have dropped substantially in recent years.  The number of mobile phone users reached 2.86 million at the end of 1998 and is expected to exceed 3 million by mid-1999.  The introduction in the next couple of years of the next generation of mobile phones, with their ability to convey large amounts of data, voice and video signals at high speed, will further spur the demand for mobile telecommunications services, which will become an important part of our information infrastructure.  Improved access for the installation of base stations and antennae is therefore important for ensuring the availability of quality mobile telecommunications services in Hong Kong.


35.		However, mobile telecommunications operators have encountered problems in gaining access to shielded areas of public places (e.g. shopping malls and tunnels) where equipment has to be placed at specific locations in order to provide network coverage.  We propose that there should be a right, subject to a public interest test and on payment of a reasonable fee (based on costs and a reasonable profit element), for the mobile network operators to gain access to place their telecommunications facilities in order to provide services to such shielded areas.  It remains our intention that the mobile network operators should, in the first instance, seek a commercial agreement with the landlords/tunnel operators on access.  Only if this failed and the public interest test was met would the TA be empowered to intervene and determine terms.  We believe this strikes the right balance between the various interests involved.


36.		The tunnel operators do not favour this approach and have made representations that the proposal may affect their property rights and for which they may seek compensation.  We have since obtained legal advice which confirms that our proposals are reasonable and that the grounds on which they seek compensation are not well-founded.  Given the increasing importance of mobile radiocommunications services for businesses and domestic use, we consider that the Government should take this further step to help the mobile network operators to provide ubiquitous coverage for mobile networks throughout Hong Kong.  We are also in discussion with Planning Department, the Buildings Department and the Lands Department on measures to speed up the approval process for the placing of mobile communications equipment.


Technical Regulation


37.		Following deregulation of the local fixed network market, the Hong Kong Telephone Company no longer certifies telecommunications equipment against the applicable technical standards and specifications.  This work is now overseen by the TA, who needs explicit powers in the Telecommunication Ordinance to set such technical standards for telecommunications equipment and to conduct type approval and certification of telecommunications equipment.


Numbering Plan


38.		Since we are bringing all provisions relating to telecommunications in existing legislation into the Telecommunication Ordinance, we will re-enact in the Telecommunication Ordinance section 3 of the Telephone Ordinance, under which the TA manages the telecommunications numbering plan for Hong Kong.  One new provision is an enabling one for the Secretary to make regulations to allow the TA to auction off "special numbers" (numbers valued by the consumers for their "lucky" properties) and apply the proceeds (less administrative costs) to charitable institutions or to institutions for education, research or development activities connected with telecommunications.


Radio Frequency Spectrum Management


39.		The TA has been managing the radio spectrum, but there is no explicit provision in the Telecommunication Ordinance for the powers to plan and manage the radio frequency spectrum and to allocate and re-allocate radio frequency channels for use.  Given the growing importance of radiocommunications, new provisions are required to specify the powers of the TA in the planning and allocation of radio spectrum, including his obligations to consult before exercising such powers.  Important provisions regarding the prevention of interference are to empower the TA to give directions to persons causing direct or harmful interference and to require relevant apparatus to be submitted for testing of compliance within specified limits.


40.		As radio frequency spectrum is a limited community resource,  we propose to include an enabling provision for the Secretary to prescribe a spectrum utilisation fee or a method of calculating such fees in excess of costs to promote a more economically efficient utilisation of spectrum.


THE BILL


General matters


41.		Under clause 1, the Telecommunication (Amendment) Ordinance should come into effect from a day appointed by the Secretary by notice in the Gazette.  The short title of the Telecommunication Ordinance is amended under section 1 in clause 2 to "Telecommunications Ordinance" to accord with normal usage.  


42.		Section 2 in clause 2 is an interpretation clause.  The definition of "carrier licence" allows flexibility to provide for future convergence of fixed and mobile telecommunications so that these two types of services may in future be regulated under similar licences.


Powers of the Telecommunications Authority 


43.		Clause 3, sections 6A and 6B provide for various powers of the TA.  Section 6A makes it clear that the TA must exercise his powers reasonably and provide reasons in writing for making a determination, direction or decision.  There is a power for the Secretary to direct the TA over matters of policy, such directions to be published.  Section 6B empowers the TA to give written directions to a licensee in relation to the provision of telecommunications services with places outside Hong Kong requiring the licensee not to engage in conduct, etc. which would have the purpose or effect of distorting competition in a telecommunications market.  


�
Licensing


44.		Clause 4, Sections 7 and 7B provide for the licensing framework described in paragraph 10 above.  There are specific provisions requiring the Secretary to consult before making regulations for carrier licences.  Sections 7B and 7C provide for the creation and variation of class licences respectively.  Under section 7A, the TA may stipulate special conditions consistent with the Ordinance.  Under section 7D, the TA is required to keep a register of class licences and a register of registered licensees.  Section 7E provides for the TA to issue short-term permits not exceeding 6 months in duration.  Section 7O provides for transitional matters.  Clause 5 stipulates the additional requirement that providers of telecommunications services for business must have a licence.  Clause 17 is a consequential amendment to align with the new licensing framework.


Competition Safeguards


45.		Clause 4, section 7F further requires a licensee to publish its tariffs in accordance with licence conditions or directions issued by the TA (some licences do not have such conditions).  Section 7G is an enabling provision for the Secretary to issue regulations on price control.  It also provides that the Secretary may issue regulations on tariff control for carrier licensees in a dominant position in a telecommunications market.  Sections 7K, 7L, 7M and 7N provide for competition safeguards and prescribe the conduct of the TA in enforcing these safeguards.  Similar provisions are currently found in the FTNS licences.


46.		In Clause 4, section 7H prescribes the accounting standards to be adopted by the licensees.  Section 7I provides for the TA to obtain information from licensees and provides for safeguards on the use of such information.  Section 7J provides for the TA to inspect the facilities of licensees.  Clause 18, section 35A provides for the inspection of records.


47.		Clause 22 provides for the strengthened penalties described in paragraphs 15 to 17.  There is also a minor amendment to provide that the fines are to go to the Government (i.e. the General Revenue Account), rather than the TA (i.e. the OFTATF).


�
Access


48.		Clauses 7(a), 8, 10(b), 11 and 12 seek to provide rights for FTNS licensees to lay telecommunications lines on the seabed.


49.		Clause 7(b), which amends section 14 of the Telecommunication Ordinance, provides for the right of a licensee to place and maintain a radiocommunications installation in, over or upon any land, subject to certain conditions.  It sets out the circumstances in which the TA may determine the level of fees to be paid for exercising these rights.  Improvements to access rights for radiocommunication installations are also provided for under clauses 8, 9 and 11.


50.		Clause 13 gives a right of access to public telecommunications services.  The right is prospective in effect.


Technical Regulations


(a) Offences


51.		Clause 15 provides for penalties at level 5 and 2-year imprisonment for new offences of unauthorised use of frequencies, unauthorised dealing in radio transmitters and unauthorised modification of radio transmitters.


(b) Technical standards


52.		Under clause 16, section 32D, the TA is empowered to prescribe standards and specifications relating to telecommunications.  New section 32E provides for certification requirements.  Under new section 32K, the TA is empowered to examine competency in operating telecommunications equipment.


(c) Numbering plan


53.		Under clause 16, section 32F the former section 3 of the Telephone Ordinance is re-enacted.  The new section 32F(5) provides for the Secretary to issue regulations on the sale of "lucky" telecommunications numbers.


�
(d) Spectrum management


54.		The powers for the TA to manage the radio spectrum are provided under new sections 32G, 32H, 32I and 32J.  Under new section 32I, there is an enabling power for the TA to charge a spectrum utilisation fee.


Universal Service Obligation


55.		Clause 18, section 35B provides for the TA to require one or more fixed carrier licensees to have a universal obligation to provide a good, efficient and continuing basic service (as defined in section 2 of the Ordinance), reasonably available to all persons in the geographical area of Hong Kong covered by that Universal Service Obligation.  At present, only the Hong Kong Telephone Company has a Universal Service Obligation.


Interconnection


56.		Clause 19 seeks to clarify the powers of the TA on interconnection.  In particular, the TA may determine interconnection at any technically feasible point.  Clause 20 provides the TA has power over the sharing of the use of facilities.  Similar provisions are currently set out in the FTNS licences.  Both clauses also provide for the TA to issue guidelines.


Other Matters


57.		Clause 23 empowers the TA to apply to a magistrate for an order for a non-licensee to provide information to the TA relevant to his functions and provide for the safeguards.  Clause 25 provides for remedies for a person affected by a breach of the competition safeguards.


Consequential and Miscellaneous Amendments


58.		The Telephone Ordinance is repealed under clause 27, section 1 of Schedule 1.  Copies of the provisions amended by Schedule 1 and Schedule 2 which deal with consequential and miscellaneous amendments are available for Members' inspection at the Secretariat of Information Infrastructure Advisory Committee.


�
LEGISLATIVE TIMETABLE


59.		The legislative timetable for the Bill is as follows -


	Publication in the Gazette	30 April 1999


	First Reading and commencement of	12 May 1999�	Second Reading debate


	Resumption of Second Reading	to be notified�	debate, committee stage and�	Third Reading








Information Technology and Broadcasting Bureau�May 1999





� 	To facilitate fixed-mobile convergence, we propose a generic definition of "carrier licence" rather than splitting the definition into 'fixed carrier licences' and 'mobile carrier licences'.  The existing FTNS and PRS licences will continue to be in place.


2 	These are Hutchison Communications (Hong Kong) Limited (Hutchison), New T & T Hong Kong Limited (New T&T) and New World Telephone Limited.
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