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LEGISLATIVE COUNCIL BRIEF



1998 REVIEW OF FIXED TELECOMMUNICATIONS -

MORATORIUM ON THE ISSUE OF FURTHER LOCAL FIXED TELECOMMUNICATIONS NETWORK SERVICES LICENCES AND 

LICENSING OF ADDITIONAL EXTERNAL FACILITIES-BASED OPERATORS





 

INTRODUCTION

		At the meeting of the Executive Council on 4 May 1999, the Council ADVISED and the Chief Executive ORDERED that to enhance effective competition and encourage the roll-out of telecommunications facilities, we should -

(a)	extend to 31 December 2002 the moratorium on the issue of further local Fixed Telecommunications Network Services (FTNS) licences for the  construction of new fixed wireline-based1 networks subject to satisfactory commitments from the three new FTNS licensees2 on further network roll-out during the moratorium (and as elaborated in paragraphs 12, 22 and 23 below); and

 (b)	progressively liberalise the external facilities-based telecommunications market by adopting the following measures as set out in paragraphs 20 to 23 below -

(i)	with effect from 1 January 2000, allowing the three new FTNS licensees to operate all forms of external telecommunications facilities as already reflected in their FTNS licences;

�(ii)	issuing licences for the operation with effect from 1 January 2000 of non-cable-based external telecommunications facilities3;

(iii)	issuing licences for the operation with effect from 1 January 2000 of external telecommunications facilities based on  submarine or land cables only to those who invest directly in bringing physical cable(s) to Hong Kong; and

(iv)	issuing licences for the operation with effect from 1 January 2003 of external telecommunications facilities based on  submarine or land cables to those who have acquired capacity through the purchase of Indefeasible Rights of Use (IRUs)4 of cables.

BACKGROUND AND ARGUMENT

Background

2.		When we licensed three new FTNS licensees (at the time for the operation of local fixed telecommunications services only) in June 1995, we agreed to a three-year moratorium on the issue of further local FTNS licences.  This moratorium is up for review - a review also required as a result of our commitment under the World Trade Organisation (WTO) Agreement on Basic Telecommunications.  Also, in the Policy Statement which we issued following the conclusion of the Framework Agreement on 20 January 1998 for the early surrender of the licence of Hong Kong Telecom International Limited (HKTI) to provide certain external circuits and services (the 1998 Policy Statement), we undertook to consult the public on the further opening up of the external telecommunications markets.

3.		Following two rounds of public consultation held in 1998, we announced on 22 October 1998 that licences for the provision of external telecommunications services would be issued freely on the basis of market demand, for operation from 1 January 1999.  On the moratorium on the issue of further local FTNS licences and the licensing of additional external facilities-based operators, we have conducted discussions with the three existing new FTNS licensees on their proposed investments and their vision of the telecommunications market against global competition.  We have also held discussions with potential new entrants to the local and external facilities-based telecommunications market.

Key considerations in policy-making on telecommunications

4.		Our policy objectives for telecommunications are that - 

(a)	the widest range of quality telecommunications services should be available to the community at reasonable costs;

(b)	telecommunications services should be provided in the most economically efficient manner possible; 

(c)	Hong Kong should serve as the pre-eminent communications hub for the region now and into the next century; and

(d)	the competitiveness of our telecommunications industry should be enhanced in order to strengthen our overall competitiveness.

5.		In addition, we have over the years followed a set of tried and tested principles which have contributed to the development of a vibrant telecommunications industry in Hong Kong.  These principles are -

(a)	we have a strong preference for market-driven solutions and would only restrict the operation of the market where the overwhelming public interest demands it;

(b)	following from (a), there should generally be no restriction on the number of licences unless there are certain physical constraints, e.g. scarcity of spectrum or land;

(c)	the licensing regime should be technologically neutral, allowing the market to determine the most appropriate technological means to deliver services; and

(d)	we have made binding commitments in the WTO on -

(i)	no foreign ownership restrictions for telecommunications companies; and

(ii)	"national" treatment of foreign companies.

�6.		In making a decision on the two outstanding issues raised in the 1998 Review of Fixed Telecommunications, we have had regard not only to the objectives and principles set out in paragraphs 4 and 5 above, but also the following factors -

(a)	the rapid development of the Internet and other types of multimedia information services (including electronic commerce) has led to an exponential increase in the volume of data traffic over external circuits.  We must ensure that the capacity of external circuits to and from Hong Kong can meet this fast-growing demand so that Hong Kong can continue to be a telecommunications, broadcasting and Internet centre for the region.  There should thus be a premium on proposals which will result in additional capacity to and from Hong Kong (rather than merely a reallocation of existing capacity through the purchase of IRUs); 

(b)	we face a critical time for decision-making on a number of new facilities and innovative services, e.g. the laying of new submarine optical fibre cables and launching of new satellite systems.  These projects are typically high-risk and high-technology investments which local companies are generally unwilling or unable to participate in.  The new satellite systems will require considerable external bandwidth to service the region if their gateways are located in Hong Kong.  Many of these operators will not invest without ownership of the facilities.  We cannot afford to delay the liberalisation of the external facilities market if we are serious about positioning ourselves as a telecommunications, broadcasting and Internet hub for the region; and

(c)	we have decided to open up the television market.  To implement these decisions, we need a corresponding liberalisation of the  telecommunications facilities market.

I.	Moratorium on the issue of further local FTNS licences

7.		Since the three existing new FTNS licensees obtained their licences at the end of June 1995, they have achieved in total less than 3% of the local fixed line market.  This has been partly due to difficulty in interconnection with Hong Kong Telecom's (HKT) local loops and partly due to HKT's below-cost local tariffs which had been artificially maintained through subsidies from the external telecommunications market.  A key consideration is how we can accelerate the emergence of effective competition in the local FTNS market.

�8.		At present, the three existing new FTNS licensees have completed their optical fibre backbone in the urban areas and out to Chek Lap Kok.  They are constructing similar backbones in the New Territories.  Following the recent conclusion of an agreement between HKT and the New World Telephone on arrangements for Type II interconnection5, we expect that HKT will be signing similar agreements with Hutchison and New T & T shortly.  In addition, through the mediation of the Telecommunications Authority (TA), the four local FTNS licensees have agreed a code of practice on practical arrangements for implementing Type II interconnection.  With these developments, the three existing new FTNS licensees are poised to provide more effective competition to HKT across many parts of Hong Kong.  Together with the progressive re-balancing of the local tariffs by 2002, the three existing new FTNS licensees will benefit from an extended moratorium whereby they could have a further period to generate sufficient revenue from basic and premium local services (and external services) to fund further investments in the roll-out of their local networks (including broadband networks) and to help recoup the infrastructure investments already made.  

9.		In view of the foregoing, we consider that an extension of the moratorium on the issue of additional licences for the construction of local fixed wireline-based networks would be the quickest way to provide effective competition to HKT in the local FTNS market.  But the three new FTNS licensees must offer binding commitments on further network roll-out in exchange for such an extension to the moratorium.  If we are to maintain our telecommunications advantages over regional competitors, the moratorium must not be extended for too long, nor should the moratorium stifle innovative services.  In connection with the latter, we should note that there are developments in new technology based on wireless transmission to provide fixed services.  These services can be provided under the existing FTNS licences, but none of the licensees has so far chosen to do this.  There are no reasons to prevent other operators from providing mobile telephones or data terminals to be used at fixed locations.  As the costs of wireless solutions are approaching those of wireline-based services and wireless solutions will shortly be able to provide broadband service, we consider it important to facilitate their adoption.  The wireless approach also provides a faster means to provide competitive network coverage to areas which the three existing new FTNS licensees hitherto have not served (e.g. certain areas of the New Territories). A company which has indicated an interest in providing local FTNS services has put forward proposals based on this approach.

10.		In addition, we have received representations from developers of intelligent buildings and of self-contained sites that any moratorium on the issue of local FTNS licences should not apply to such projects.  We agree that we should not stifle such proposals to provide broadband coverage within buildings or self-contained developments.  We shall, through an amendment to the Telecommunication Ordinance, ensure that end-users within these buildings and developments will continue to have the freedom and right to obtain telecommunications services from the providers of their choice.

11.		In the 1998 Review of Television Policy, we have received considerable support for the proposal that subscription television network licensees should be able to provide telecommunications services and vice versa.  To make more efficient use of the network of Wharf Communications Network Limited, we decided that the subscription television licensee, Hong Kong Cable Television Limited (HKCTV), should be permitted to offer telecommunications services using cable modem technology over its hybrid fibre coaxial cable network.  In exchange for this, we would require HKCTV to enter into a binding agreement to extend its cable network to at least encompass the areas currently served by their Microwave Multipoint Distribution System (MMDS) and to return these MMDS frequencies (which are already overdue for return to the TA and are required for the development of third generation mobile services and other wireless services) on an agreed schedule.

12.		 Our decisions on the moratorium on the issue of further local FTNS licences are  -

(i)	to extend the moratorium on the issue of further FTNS licences covering the construction and operation of new fixed wireline-based networks to 31 December 2002.  We shall invite applications in advance for new licences for the construction of competitive networks for operation from 1 January 2003;

(ii)	to permit, with immediate effect, Hong Kong Cable Television Limited (HKCTV) to offer telecommunications services using cable modem technology over its hybrid fibre coaxial cable network, subject to the company making binding commitments on the roll-out of its cable network and the return of its MMDS frequencies on an agreed schedule;

(iii)	to issue licences on application for the wiring-up of individual buildings or clusters of buildings within a single property development; and 

(iv)	to issue licences for the provision of fixed telecommunications services  using non-wireline-based networks.  Invitations for such applications will be called periodically, the first of which will be within this year.

These are subject to the three existing new FTNS licensees providing binding commitments to invest in the roll-out of their networks (see paragraph 24 below).

II. Licensing of external facilities-based operators

13.		In the 1998 Policy Statement, we announced that the three existing new FTNS licensees would be able to provide all types of external circuits (including satellite, newly constructed submarine and land cables and IRUs in existing cables) from 1 January 2000.  This is an expansion of the scope of their licences at no charge to the licensees and is intended to guarantee competition to HKTI as soon as the external telecommunications facilities market is opened up on 1 January 2000.

14.		We understand that the investment plans of three existing new FTNS licensees are essentially to purchase existing cable and satellite capacity and to lay overland cables to the Mainland of China to meet their own projected International Direct Dailing (IDD) demand. But if Hong Kong is to meet the forecast demand for external capacity, particularly for data and multi-media applications which are expected to grow at an exponential rate, we will need to attract further investment in such capacity.  Other places in the region are building new cable capacity to meet anticipated exponential growth in demand.  For example, on the Japan/US route there will be a ten-fold increase in capacity.  However, in Hong Kong the committed expansion in capacity, funded primarily by HKTI, is only about double the existing capacity.  We must encourage investment in additional capacity to and from Hong Kong if we are to maintain Hong Kong as a telecommunications, broadcasting and Internet hub for the region.

15.		Additional capacity could be provided by submarine/overland optical fibre cable or by wireless technologies (such as satellite).  For submarine and overland cables, they only connect up to points for which they have landing rights.  For cables to land in Hong Kong, either the cable operator or a member of the cable consortium has to obtain an external facilities licence from the HKSAR Government.  There is at present little spare cable capacity to and from Hong Kong and only one new cable system has definite plans to land in Hong Kong (SEA-ME-WE3 with investment from HKTI).  Thus, in the short-term, allowing too many operators to purchase IRUs in such cables could drive up the price of those IRUs, if nothing is done to encourage direct investment in bringing additional cable capacity to Hong Kong.  Given the anticipated growth in demand for external capacity, we should structure our policy in such a way as to actively encourage the choice of Hong Kong as a landing point along the route of major new cables being placed/laid. If we could attract such cables to land in Hong Kong, they could meet the anticipated demand for external capacity to and from Hong Kong at reasonable prices.

16.		As for satellites, they cover a wide area and the transponders on them are usually leased for the provision of capacity anywhere within the coverage area.  Unlike cross-border cables, there is no need to launch a satellite specifically to cover Hong Kong.  As we open up the satellite facilities market and allow them to provide both broadcasting and telecommunications services, we could achieve more effective use of the capacities of those satellites which have a  foot print covering Hong Kong, including in particular the seven satellites licensed in Hong Kong. Also, we expect to see many wireless and satellite technologies coming on stream over the next few years.  It is essential that we do not stifle these developments.

17.		In view of the foregoing, we decided to progressively open up the external telecommunications facilities market from 1 January 2000. For wireless-based external services, primarily satellite but also including ground to aircraft services, we decided that the market should be completely opened from 1 January 2000.  This will enable Hong Kong to take advantage of newly emergent technology and innovative services.  It will also provide an alternative means for external telecommunications services licensees to provide direct service to a large number of destinations (particularly to places with small traffic volumes) at economic prices.

18.		For cable-based facilities, in order to encourage the construction of new submarine and overland cables between Hong Kong and other places, we shall, up to 31 December 2002, issue external facilities licences only to those companies which will bring new cables to land in Hong Kong and not to those who merely purchase IRUs of existing cables. 

19.		When more external capacity is available in Hong Kong, we would see no justification for restricting operators from purchasing IRUs in submarine or overland cables.  We thus decided that the external telecommunications market be fully opened up from 1 January 2003.

20.		In summary, our decision for the external telecommunications facilities market is to open the market progressively from 1 January 2000 by -

�(i)	allowing the three new FTNS licensees to operate all forms of external telecommunications facilities with effect from 1 January 2000, as already reflected in their FTNS licences;

(ii)	issuing licences for the operation with effect from 1 January 2000 of non-cable-based external telecommunications facilities;

(iii)	issuing licences for the operation with effect from 1 January 2000 of external telecommunications facilities based on  submarine or overland cables only to those who invest directly in bringing physical cable(s) to Hong Kong.  Invitations for applications for such licences and licences referred to in (ii) above will be called periodically, the first of which will be within this year.

(iv)	issuing licences for the operation with effect from 1 January 2003 of external telecommunications facilities based on  submarine or land cables to those who have acquired capacity through the purchase of IRUs of cables,  We shall invite applications before 1 January 2003 for new licences for the provision of such services from 1 January 2003;

 (v)	permitting Hong Kong-licensed broadcasters who invest in their own facilities to uplink or downlink programmes to satellites to make use of their spare capacity by carrying other companies' broadcast programmes and various telecommunications services.

21.		To be consistent with our decision for the construction of fixed wireline-based facilities within Hong Kong, we will require until 31 December 2002 all external facilities licensees to use the circuits of local FTNS operators for their backhaul circuits linking their cable landing points or satellite earth stations to the international gateways.  The three existing new FTNS licensees will be able to deploy such circuits from 1 January 2000.

Licensing Issues

22. 		For both local FTNS licences and external facilities licences, the form of licence to be used will be based on the current FTNS licence which has already been issued to the existing four FTNS operators for the provision of both local and external facilities-based services.  The different licensing scenarios set out in paragraphs 12 and 20 above will be reflected in the FTNS licences to be issued by specifying the  approved scope of services in the Service Description Schedule.

23.		 For both the local non-wireline FTNS licences and the external facilities licences, we will not impose a pre-set limit on the number of licences. However, this does not mean that we will issue an unlimited number of licences to whoever applies. In considering the grant of licences, the TA will, in line with his usual licensing practice, take into account relevant considerations, e.g. limitations on the available natural resources (such as frequency spectrum, satellite orbital positions, suitable sites for satellite and cable stations, rights of way, etc.), the technical soundness of the proposal from the applicant and the applicant's technical capability to implement the proposal, the financial soundness of the proposal,  the applicant's commitment to investment in the proposed services, and the need to avoid undue disruptions to the environment.  In general, the TA will give preference to applications which will bring notable benefits to the local telecommunications industry, consumers in Hong Kong and the Hong Kong economy as a whole in terms of offering technological innovation, new services or improvements to existing services, wide coverage for services intended for the general public or early introduction of services.  The TA will set out the minimum requirements and the licensing criteria in detailed guidance notes when he invites applications for local non-wireline-based FTNS licences and the various types of external facilities licences.

NEXT STEPS

24.	We will give the three existing new FTNS licensees about four weeks to consider our decisions set out in paragraphs 12 and 20 below.  If they accept, we will then publish their commitments; if they do not accept we will end the moratorium on the issue of further local FTNS licences with immediate effect and invite applications for new local FTNS licences in June 1999.  In such circumstances, we will also invite applications in June 1999  for external facilities licences covering all modes of transmission for operation from 1 January 2000.

FINANCIAL AND STAFFING IMPLICATIONS

25.	The Office of the Telecommunications Authority Trading Fund will recover the cost of processing and monitoring the additional facilities-based licences from the annual fees for such licences.  

ECONOMIC IMPLICATIONS

26.	The decision will benefit telecommunications users and the commercial and business activities which are underpinned by telecommunications.  The decisions are balanced and will bring about more effective competition in the telecommunications markets, both local and external.  The approach of encouraging investment in the external facilities market will be welcomed in the international community.  The fact that the local telecommunications market will not be fully liberalised immediately may reduce the opportunities for our local telecommunications operators to expand their investments overseas in markets in which reciprocity is expected.

ENVIRONMENTAL IMPLICATIONS

27.	The decisions have few environmental implications.  The decisions will make more effective use of the HKCTV network, but will give rise to an increase in the number of road openings to meet the commitments to roll-out local networks.  On the other hand, the additional external telecommunications facilities licensees will not have rights to lay cables in the streets in Hong Kong. There may, however, be some increase in road openings to increase the capacity of these FTNS networks for connection with the external facilities.  All road openings will continue to be co-ordinated by the TA to minimise any environmental disturbance.

PUBLIC CONSULTATION

28.	There have been two rounds of public consultations.   In this brief we have reflected the comments received and incorporated them where appropriate.



ENQUIRIES

29.		For any enquiries relating to this Brief, please contact -

Mr G F Woodhead

Principal Assistant Secretary (Information Technology and Broadcasting)

Tel : 2189 2210

Fax : 2511 1458







5 May 1999

Information Technology and Broadcasting Bureau 

Government Secretariat







1 	Wireline-based networks mean networks based on optical fibre, copper wire or similar fixed line facilities for the operation of telecommunications services.  They do not include networks based on wireless technology, such as mobile radio telephony or wireless local loop.

2 	The three new FTNS licensees are Hutchison Communications (Hong Kong) Limited (Hutchison), New T & T Hong Kong Limited (New T&T) and New World Telephone Limited (New World Telephone).



3 	Non-cable-based external telecommunications facilities means facilities which are not based on  submarine or land cables for the provision of external telecommunications facilities-based services.  They include such facilities as satellites and other wireless facilities.

4 	These IRUs are "ownership" rights over a certain capacity of the half circuit cable from Hong Kong to a mid-point and would have to be matched with a similar IRU half-circuit from the distant end to the mid-point.  IRUs can be obtained in the secondary market from existing carriers or in the primary market by investing in up-coming submarine cable projects.



5 	Type II interconnection is where a carrier interconnects with the local loop to a customer to provide service to that customer over the local network of a second carrier.
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